Before A. L. Bahri and V. K. Bali, JJ.

KULDEEP SINGH,—Petitioner.
Versus
THE STATE OF PUNJAB,—Respondent.

Civil Writ Petition No. 14999 of 1989
28th January, 1992,

(1) Constitution of India, 1950—Art. 311—Fremature retire-
ment—Unconveyed vigilance report taken into consideration—
Compulsory retirement not solely based on such report—Effect of.

Held, that if there are several grounds on which the order is
founded and one or two of those fail, and if the order can still rest
on the ground or grounds surviving, the same cannot be held to be
invalid by applying the subjective test which is normally applied
in detention matters. (Para 5)

(2) Constitution of India, 1950—Art. 311—Suspended employee
facing departmental proceedings—FPremature retirement during
suspension—Validity of. :

Held, that the impugned order does not take notice of either the
suspension or. the allegations, subject-matter of the charge-sheet,
and so is the stand of the respondents in the written statement. It
is well within the jurisdiction of the court to lift the veil and see as
to whether actually the impugned order has been passed on account
of suspension or allegations, the subject matter of departmental
proceedings, but as an abstract proposition of law that the moment
an order of corhpulsory retirement is passed during pendency of
departmental proceedings, it would straightaway attract the provi-
sions of Article 311 of the Constitution is neither sound nor supported
by any binding precedent. It is well settled that suspension pend-
ing enquiry or in contemplation of an enquiry is no punishment and
that being so, the mere fact that an officer under suspension is
compulsorily retired, would not cast any stigma. However, if it
is found that simply a short-cut of an enquiry against the delinquent
official /officer is %)he sole aim of eompulsory retirement, in that case
it would attract the provisions of Article 311 but simply if a person
is under suspension and departmental proceedings are pending
against him it cannot be said as an axiom that the same would
always suffer from the vice of Article 311.

(Paras 7, 8 & 9)

(3) Constitution of India, 1950—Art. 311—Adverse confidential
report—Reports against employee—Confirmation subsequent to such
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report-—-Whether prior adverse entries wiped of—Representation
against adverse remurks wrongly rejected—Such adverse eniries
Jorming basis of premature reiirement—Validity o} order.

Held, that the moment a perscn is confirmed, all adverse entries
prior to the date of confirmation would not be automatically wiped
off, although the fact that the petitioner was coniirmed should have
been taken notice of informing the requisite opinion of premature
retirement. The surviving grounds on which the premature retire-
ment has been ordered are the contidential record of the petitioner.
The report for the year 1983-84 could not be considered as also that
report for the year 1984-85 was considered without considering the
fact that the petitioner had been confirmed thereafter as also that
the representations filed by the petitioner against the adverse remarks
for the subsequent period were wrongly rejected. The impugned
order is, thus, arbitrary and, therefore, deserves to be guashed. The
respondents, however, are not debarred from re-considering the
matter on the basis of the principles laid down.

(Paras 13 and 18)

Petition under Article 226 of the Constitution of India praying
that a writ of certiorari, mandamus or any other suitable writ, direc-
tion or order be issued, directing the respondents. ;

(i) to produce the complete records of the case ;

(i1) the impugned order dated 25th September, 1989 appended
as Annexure P-1 and the order at Annexure P-2 to the
writ petition, be quashed and the petitioner be reinstated
in service ;

(#i1) # be declared that the action is violative of special rules
for officers of Public Works Deparment contained in
Rule 3.26(c)(I) of Punjab Civil Services Rules Vol. I,
Part I ;

(iv) it be declared that the petitioner is entitled to continue in
sevrice till be attains the age of superannuation i.e.
58 years ;

(v) it be declared that the petitioner is entitled to all the
consequential reliefs in the nature of re-instatement into
service pending an enquiry, arrears of salary, seniority and
promotion etc. ;

(vi) the petitioner be exempted from filing the originals of
Annexuyres P-1 to P-12

(vii) the petitioner be exempted from serving the notices of
this writ petition on the respondent in advance at this
stage ;

(viii) this Hon’ble Court may also pass any other Order which
it may deem just and fit in the circumstances of the case;
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(ix) this Hon’ble Court may also issue a direction that the
petitioner shall be entitled to all the reliefs, fringe or
consequential including reinstatement into service pending
enquiry, after the decision of the present writ petition -

3

(x) it is further prayed that pending decision of the writ
Detition in this Hon’ble Court, the operation of the order
dated 25th September, 1989 (Annexure P-1) be stayed ;

(xi).the costs of this writ petition may also be awarded to
the petitioner.

Jagan Nath Kaushal, Sr. Advocate, with Dr. .B. K. Gu\pta,

Advocate and Miss Rosy A. Singh, Advocate, for the
Petitioner.

O. P. Goyal, Addl. Advocate General (Punjab), for the
© Respondent. :

JUDGMENT
V. K. Bali, J.

Petitioner, who was Superintending Engineer in the Public
Works Department in the State of Punjab, is aggrieved of order
dated September 25, 1989, by which tenure of his service was cut
short by about 6% years, by giving him premature retirement under
Rule 3(1) of the Punjab Civil Services (Premature Retirement)
Rules, 1975 (hereinafter referred, the Rules of 1975). The order
aforesaid is challenged on variety of grounds, inclusive of that the
same has been passed as a measure of punishment, inasmuch as the
petitioner was under suspension on September 25, 1989, and that no
order of his re-instatement had been passed and, therefore, the
retirement in the circumstances, as noticed above, was on the basis
of the allegation, which was yet pending enguiry/investigation.
That being so, the order is styled to be as a measure of penalty.
The order is also said to be without jurisdiction under the retire-
ment rules contained in Rule 3.26(c) of the Punjab Civil Services
Rules, Volume I, Part I, inasmuch as a person working in the
Public Works Department (B&R) in the rank of the Superintending
Engineer has a right to continue till the age of superannuation, ie.
58 years, and that the special rules exclude the officers, who have
attained the rank of the Superintending Engineer from pre-
mature retirement and that these special rules also exclude the
avplication of the general Premature Retirement Rules, 1975. It 'is
also the case of the petitioner that the order has been passed in
violation of "Article 311(2) of the Constitution of India and provi-
sions of the Punjab Civil Service: (Punishment and Appeal) Rules,
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1976, as also principles of natural justice and that the order is mala
fide because it suffers from malice in law, inasmuch as it is based
on the material, which could not have been taken into consideration.
Before the points as have been noticed above are discussed any
further, it shall be useful to have brief resume of the facts culminat-
ing into the present petition. The petitioner was born on February
19, 1938, and had graduated in Civil Engineering in the year 1959
from the LLT. Kharagpur. He was thereafter selected for appoint-
ment to the Punjab Service of Engineers in the year 1960 and joined -
service on March 2, 1960. As per case of the petitioner he was pro-
moted as Executive Engineer on Febiuary 8, 1989 on the basis of
his good and satisfactory service record. He was placed in  the
selection grade as Executive Engineer with effect from January
1, 1978, and was promoted as Superintending Engineer initially in
the officiating capacity in the year 1979 and then in the substantive
capacity,—vide order dated May 15, 1986. The petitioner claims to
be the senior most Superintending Engineer irrespective of his
claim for higher seniority from the persons working as Chief
Engineers, which claim is under adjudication in another writ peti-
tion filed by him. The case of the petitioner further is that some
vested interests connived to affect him adversely so as to prevent
him from being promoted to the rank of the Chief Engineer and
‘the said matter was brought to the notice of the respondent through
repeated representations, but ignoring all the pleadings of the
petitioner, he was placed under suspension—wvide order dated
September 20, 1988. The suspension of the petitioner was ordered
due to the sanction accorded by him to 36 estimates for repairs to
various roads, but no charge-sheet relating to this particular allega-
tion was served upon him till he filed the present petition. However,
another charge-sheet relating to the sanction of four other estimates
was of course served upon the petitioner along with a copy of
statement of the charges and a detailed reply to the aforesaid
charges was filed by him on December 7, 1988. Even though -a
period of more than one year had elapsed, no further action by way
of enouiry, as required under the rules, had been initiated against
the petitioner and he tontinued to be under suspension. When the
suspension of the petitioner continued unabated for a sufficiently
long time and no enquiry was instituted against him, the petitioner
was constrained to file a Civil Writ Petition, bearing No. 8857 of
1988, in this Court, which was dismissed in limine by passing the
following orders :— ‘

“The order of suspension pending a contemplated enquiry
was made by the Government. Most of the allegations in
- the petition related to the conduct of the Chief Engineer
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towards him or some other officers. These facts were also
before the Government and we have no doubt that the
Government had taken into account all these allegations
also before issuing the impugned order. If the Govern-
ment is satisfied that there is a prima facie case for con-
ducting a departmental enquiry and they further con-
sidered that it was necessary to suspend the officer
concerned pending an enquiry, we cannot interfere with
thig discretion of the Government. This writ petition is

accordingly dismissed.”

(2) The order reéproduced above would show that the respori-
dents were at liberty to conduct the enquiry against the petitioner,
but instead of adopting that course, as per pleadings of the peti-
tioner, another method was deviced by the respondent. to punish
him, i.e. by giving him premature retirement. It is in the wake of
aforesaid facts and circumstances that the petitioner pleads that
the order of his premature retirement is violative of the Punjab
Civil Services (Punishment and Appeal) Rules, 1970, as also Article
311(2) of the Constitution of India and principle of natural justice.
Premature retirement during the suspension is said to be vitiated
as the same would be punitive in nature. In so far as the service
record of the petitioner is concerned, he pleads that he was promot-
ed as Superintending Engineer in 1979 and subsequently confirmed
on that appointment in 1986 and, therefore, the service reccrd of
the petitioner upto the date when he was so promoted and confirra-
ed hasg necessarily to be treated as good. Any adverse remarks
recorded in the confidential reports of the petitioner prior to that
promotion and confirmation are said to be wholly insignificant and
cannot be considered for framing opinion to retire him prematurely.
After confirmation as Superintending Engineer,—vide order dated
May 15, 1986, the next annual confidential report was due fer the
period 1st April, 1986 to 3lst March, 1987. The petitioner pleads
that this report is also to be presumed as good as no adverse remarks
relating to that period were ever conveyed to him. With regard t:)
next year, ig. 1st April, 1987 to 31st March, 1988 as Well, tpe peti-
tioner pleads that no adverse remarks were conveyed to himn and,
therefore, his work and conduct has also to be treated as good/
satisfactory. The petitioner, however, received two communica-
tions, the first dated September 21, 1988, indicating the pericd under
report from October 15, 1937 to March 31, 1988 and the second
dated November 16, 1988, indicating the period under report ‘fr.om
July 22, 1987 to March 31, 1982. As per the aforesaid communica-
tions, the retiticner was assessed ‘average’ and he was also said to
have committed financial irregularities and he was also’ conveyed
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that there were complaints against him regarding his integrity. The
case of the petitioner is that the adverse remarks contained in both
the communications are vague. He also requested the accepting
authority, i.e. the Secretary to Government of Punjab, Public Works
Department (B&R), to supply him material, facts and figures, on
which the aforesaid remarks were based so that he could file a
meaningful representation for expunction of the aforesaid remarks.
This request was made through various representatious, the last two
being dated November 28, 1988 and December 25, 1988. The
Secretary to Government, however,—vide letter dated January 4,
1989, refused to supply any material, which formed the basis of
adverse remarks and further advised the petitioner to submit bis
representation. The petitioner, however, submitted representation
without having advantage of scanning through the material that
was made the basis for the reports aforesaid on March 30, 1983,
which as per case of the petitioner, was not decided till such time,
he filed the present petition. The positive case of the petitioner is
that except the two reports, given above, no complaint reflecting
adversely, the work and conduct of the petitioner was ever con-
veyed to him at any time whatsoever. It is on these facts that the
petitioner has challenged the order of his premature retirement
on the grounds, which have already keen noticed.

(3) The case of the petitioner is being seriously opposed by the
respondent through the written statement, filed by Shri Jatinderbir
Singh, IAS, Joint Secretary to Government of Punjab. Whereas it
is admitted that at the time of passing the order of premature
retirement, the petitioner was under suspension, it is pleaded that
several departmental and other proceedings were pending against
him at that time and the same had not been finalised till the order
of premature retirement was passed, but the decision of retiring
him prematurely was based mainly on the facts and matters, which
are separate from the charges on which he was placed under sus-
pension. It is the case of the respondents that the petitioner was
retired according to Rule 3(1) of the Rules of 1975, which rules are
applicable to all categories of employees of the Government and,
therefore, reference to Rule 3.26(c) of the Punjab Civil Services
Rules, Volume I, Part I, was irrelevant. It is further averred that
the decision of premature retirement of the petiticner was taken
by the Government after most careful deliberations and keeping in
view all the rules and law, applicable in the matter. In order to
weed out the corrupt and inefficient officers. the Government con-
stituted a high level Apex Committee. comprising of the senior

most officers of the State Government. The Committee was headed
‘ by the Chief Secretary to the Government of Punjab and keeping
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in view the provisions of the rules and law, especially laid down by’
the Supreme Court in Brij Mohan Singh Chopra vs. State of Punjab
(1). The Apex Committee meeting held on May 19, 1989 impartiaily
and closely went through the entire service records of the petitioner
and came up with the recommendation that the petitioner had a very
bad record of service and, therefore, deserves immediate premature
retirement. It is this recommendation of the Apex Committee
which was accepted. It has been further pleaded that while coming
to the conclusion that the petitioner should be retired prematurely the
competent authority, inter alia, noted that the petitioner had himself
admitted on many occasions that he had been using the power of
money to influence his superior officers so that they help him in pro-
moting his official career. In CWP No. 8857/88 filed by the petitioner
himself in this court, it has been averred that he had been doiilg
personal favours to his superiors with the object of getting favour-
able reports from them. Along with the writ petition aforesaid, the
petitioner had himself appended Annexure P4, which is a copy of the
representation filed by him to the Government. With this petition
another petition that was filed by him before Senior Sub-Judge
Ferozepur was annexed. A reading of these tvwo documnets shows
that the petitioner admitted that he discharged many types of
personal services at a great monetary expense to.his superiors with
the sole object of getting favours. This, in view of the respondents,
was sufficient to establish that the petitioner could indulge in any
corrupt and undignified practice to further his career which makes
him absolutely unfit to be retained in Government service at the
senior level. It has also been pleaded that the Advisor to the
Governor had made equiries from the Vigilance Department as well
with a view to know about the conduct of the petitioner; in particular,
with regard to his reputation, and a report was recetved from the
Vigilance Department which too was taken into account before passing
the order of premature retirement. The record of the petitioner is
stated to be so had that even if the adverse remarks contained in his
confidential reports were not to be relied upon, he deserved to
be given premature retirement as was noticed by the Secretary of
the Department. It is denied that any vested interest connived to

affect the petitioner adversely so as to prevent him from being con-
sidered for promotion to the rank of Chief Engineer and so far as the

representation of the petitioner in that regard is concerned, the same,
however, is admitted to have been filed. Suspension of the petitioner
is said to be valid although it has also been stated that the enquiry.
of the charges had not been completed when the petitioner was pre-
maturely retired. In so far as ‘average’ report for the period 1st
April, 1986 to 3rd March, 1987 is concerned, the same is stated to have

(1) ALR. 1987 S.C. 948.




414 IL.R. Punjab and Haryana (1993)1

not been treated as adverse by the Committee and the Government
but so far as adverse remaris for the period 15th Octoler, 1987 to 31st
March, 1988 are concerned, the same are stated to have been conveyed
to the petitioner by the then Financial Commissioner, wide his D.O.
letter dated September 2, 1988. The second adverse eniry regarding
his reputation of honesty for the period 22nd July, 1987 to 31st March,
1988 is also stated to have been conveyed to the petitioner,—vide
letter dated November 15, 1988. Under instructions of the Govern-
ment, separate and different officers are required to give assessment
of a particular officer and said assessments are consolidated at an
appropriate higher level and final view is then taken. In the case
of the petitioner, whatever adverse remarks were recorded by the
authorities competent to assess the work and conduct of the petitioner,
the same were conveyed to him. The communications, as has
been stated above, were actually received by the jetitioner, whe
acknowledged receipt thereof, but insisted that in order to enable hun
to file representation against the said adverse remarks, he should be
supplied the material, on the basis of which the said remarks were
passed. The case of the respondents is that the petitioner was
rightly informed by the Financial Commissioner, Public Works
Department and the Secretary of the Department that such an infor-
mation could not be supplied to him and that he should make a
representation within a stipulated time, which is stated to be three
months. In as much as the petitioner did not make any representation
within the time prescribed under rules and in fact sent the represen-
tation after the said period the same was rightly rsejected being
belated and barred by time. Besides aforesaid two reports, the
petitioner, as per case of the respondents has also earned an adverse
entry in the year 1983-84 and the same also reflected upon his bad
reputation for integrity. In the year 1984 as well, he is reported to
have earned adverse remarks that he did not enjoy good image in
the public. This adverse remark was also conveyed to the peti-
tioner through a registered letter dated September 24, 1985, but no
representation was made by the petitioner against the said remarks.
The positive case of the respondents is that the order of pre-mature
retirement of the petitioner was passed under the Rules of 1975 and
so far as Rule 3.26(c) of the Punjab Civil Services Rules, Volume I,
Part I, is concerned, the same stood repealed by Rule 6 of the Rules
of 1975. Since the stand of the respondents is that the order of
premature retirement was based mainly on the confidential reports
and reports of the Vigilance Department, reference of which has
been given above, and not on the basis of various allegations, subject=
matter of suspension and charge-sheet, the petitioner chose to file
rejoinder by way of an affidavit dated February 14, 1990, so as to
highlight the adverse reports in question and provide reasons as te
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why such confidential reports and the reports of the Vigilance
Department could not be relied upon to give him premature retive-
ment. In so far as the first report for the year 1983-84 is concerned
it has been averred in the rejoinder that no such report had ever
‘been conveyed to him and the department should be called upon to
prove/produce the letters by which the said report was conveyed.
The case of the petitioner, on the other hand, is that the said report
was ‘good’.  With regard to the second report for the year 1984-35
conveyed,—vide letter dated September 24, 1985, the case of the
petitioner is that this too was not conveyed to him and had it been
conveyed, he must have made representation against the same. With
a view to support the non-receipt of the reports, the petitioner
pleads that had such report been recorded and conveyed to him, there
was no question for the respondents to confirm him as Superintend-
ing Engineer on May 15, 1986. With regard to the third adverse
report for the period 15th July, 1987 to 31st March, 1988 and 22nd
July, 1987 to 31st March, 1988, the petitioner pleads that the period
of the two reports is overlapping and that no report giving the
correct factual position was ever communicated to him. Copies cf
the letters conveying the adverse reports were although received by
the petitioner, the case of the petitioner is that if the original record
is summoned, these would be found to be self-contradictory. As
for the remarks pointing out various defects in the two reports, the
petitioner pleads that the authorities did not give him any material
on the basis of which the adverse remarks were recorded. Further,
a considerable time was lost by finally telling him that the material
could not be supplied and from the date the report of refusal was
conveyed to him, he did file representation within three months
prescribed under rules. He even filed writ petition bearing
No. CWP 623/1989, complaining about non-supply of the material
on the basis of which the adverse remarks were recorded against
him, which is said to be pending adjudication in this court. He
further pleads that in the wake of the facts that have been fully
narrated above, the action of the respondents in rejecting the repre-
sentantion as time-barred, is arbitrary. With regard to the vigilance
report that as per written statement has been taken into considera-
tion, the case of the pefitioner is that he was never associated with
any enquiry and not even a copy of the report was ever shown to him
‘and, - therefore, taking such ex parte reports into consideration
~which was said to have been received from the Vigilance Depart-
ment was not permissible, as the same also shows allega.ti(.)ns against
‘the petitioner which could not be made the basis for giving prema-
ture retirement without associating him with the said enquiries and
‘coming to some final conclusion. The action taken on the basis of
the said reports is, thus, said to be punitive in nature.
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(4) The respondents have filed reply to the aforesaid rejoinder
as well. The two reports, the period of which was overlapping, is
stated to be on account of typograrhical mistake. In fact, the two
reports are for the period from 15th July, 1987 to 3lst March, 1988
and 22nd July, 1937 to 31st March, 198. The material which was
considered for premature retirement of the petitioner is again
reiterated to be different {rom the record/cases mentioned by the
petitioner in Annexure P-13. It is further reiterated that the peti-
tioner was not given premature retirement on the basis of the
charges which were framed against him and regarding which no
final decision had been taken at the relevant time. The assertion
of the petitioner that the report for the year 1983-84 was not convev-
ed to him is not categorically denied for the reason that the same
was not available on record. It is, however, pleaded that the report
for the year 1983-84 was adverse for the reasons that in the year
1984 a panel of four Superintending Engineers, including the peti-
tioner, was sent to the Punjab Mandi Board for appointment on
deputation. The file of annual confidential reports of all the four
officers, including the petitioner, were also sent to the Punjab
Mandi Board and while examining the panel of officers, the ‘Secre-
tary, Punjab Mandi Board, who was a senior IAS officer had com-
mented that the annual confidential report of the petitioner for the
year 1983-84 contained adverse remarks regarding his reputation
about integrity. 'The adverse remarks for the year 1984-85 were
conveyed to the petitioner through registered post on September 24,
1985 and adverse remarks for the period 15th October, 1987 to 3lst
March, 1988 and 22nd July, 1987 to 31st March, 1988 were also con-
veyed to him as already mentioned in the written statement. In so
far as the right of the petitioner to inspect the material on the basis
of which adverse remarks were passed, it is pleaded that there =zre
no provisions or instructions under which an official/officer is
authorised to inspect the record. The action of the Government
in rejecting the representations of the petitioner on the basis oi
time limit is also justified on account of instructions contained in
Government letter dated 20th October, 1971, relevant portisn of
which reads as follows :—

“A representation for the expunction of adverse remark(s)
communicated to the employee can be filed within a
period of three months from the date of letter commutni-
cating adverse remarks to the officer/official coneerned.
The representation against the adverse remark(s) is 4o be
addressed to the authority conveying the adverse remarks.
This time limit is to be followed rigidly and ‘that {ime-
barred representation should be rejected. It is dangerous
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to allow officers to go on putting up representations
whenever they think the situation is favourable to them

and post-facto attempts to clean up the personal files
resisted.”

With regard to the vigilance enquiry, the case of the respondents is
that the petitioner was not associated as it was not a regular enquiry.
Apart. from the recommendations of the Apex Committee to pre-
maturely retire the petitioner, the State Government had also sought
a repart from the Vigilance Department about officers who were 1.t
having good reputation or whose integrity was doubtful. On the
recommendations of the apex committee and the reports received
from the Vigilance Department, the case of the petitioner alongwith
other officers was examined in the light of instructions/rules and
the competent authority after applying its mind independently in a
just and unbiased manner thought it fit to retire the petitioner pre-
maturely in public interest. '

(5) Pleadings of the parties having been noticed. the time is
ripe to examine the points observed in the earlier part of this judg-
ment on which the order of pre-mature retirement is under challenge,
Mr. Jagan Nath Kaushal, senior advocate, appearing for the peti-
tioner, taking a cue from the written statement that one of the
reasons to prematurely retire the petitioner was the report received
from the Vigilance Department, contends that neither the petitioner
was apprised of the contents of the Vigilance report nor was he
ever associated with the vigilance enquiry that was conducted by
the vigilance department against him nor was any opportunity
given to make representation against the same and yet the snid
report was made the basis for passing the impugned order of com-
pulsory retirement. In view of the patent facts as have been
noticed above, the minimum requirement of the principles of natural
justice were given a go-bye; thus, rendering the impugned order
unsustainable, contends the counsel. For his aforesaid stand,
reliance is placed upon a judgment of the Supreme Court in SLP
No. 862-63/1990 (V. K. Jain vs. The State of Punjab) decided on 24th
August, 1990. V. K. Jain, appellant in the afore-mentioned case,
was also Superintending Engineer and was also given compulsory
retirement on 25th Sepfember, 1989, the same date when the peti-
tioner of the present case was so retired. The case of Shri V. K.
Jain was considered by the apex committee and it was found that
on the basis of material available he could not ke retired corn.pul—
sorily but considering the vigilance report against him it was opined
by the said committee that he should be so retired. T‘h.e facts of- the
aforesaid case would, thus, demc istrate that V. K. Jain was given
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compulsory retirement on the basis of the report of the vigilance
department alone and in this view of the matter, the Supreme Court
held tha.t V K. Jain was not apprised of the contents of the report
of the vigilance department nor was he given any opportuﬁity what-
soever to make a representation and — that being so, the order of
compulsory retirement was in violation of the principles of natural
jgstice and, therefore, could not be sustained. If the present peti-
tioner was retired only on the basis of the report of the vigilance
department, no other question would have arisen in this case and
the case would have been squarely covered in his favour on account
of the Supreme Court judgment in V. K. Jain’s case (supra). The
facts as have been fully detailed above would manifest that the
report of the vigilance department was also taken into consideration
but the same was not the sole ground on which the petitioner was
given premature retirement. Faced with this situation, learned
counsel for the petitioner contends that if one of the reasons on
which the compulsory retirement was given is not justifiable, in
that event the case has to be remitted to the concerned authorities
to re-decide the matter by taking into consideration only that material
which is unassailable. We do not find any substance in the afore-
said contention of the learned counsel for the petitioner. If there
are several grounds on which the order is founded and one or two
of those fail, and if the order can still rest on the ground or grounds
surviving, the same cannot be held to be invalid by applying the
subjective test which is normally applied in detention matters. The
Supreme Court .in State of Orisse vs. Bidya Bhushan Mohapatra (2)
held that “the reasonable opportunity contemplated by Article 311
of the Constitution of India had manifestly to be in accordance with
the rules framed under Article 309 of the Constitution. But the
court, in a case in which an order of dismissal of a public servant is
impugned, is not concerned to decide whether the sentence imposed,
provided it is justified by the rules, is appropriate having regard to
the gravity of the misdemeanour established. The reasons which
induce the punishing authority, if there has been an enquiry con-
sistent with the prescribed rules, are not justifiable; nor is the
penalty open to review. by the court. If the order of dismissal may
be supported on any finding as to substantial misdemeanour - for
which the punishment can lawfully be imposed, it is not for - the
court to consider whether that ground alone would have weighed
with the authority in dismissing the public servant. The court has
no jurisdiction if the findings of the enquiry officer or the Tribun.al,
prima facie make out a case of misdemeanour to direct the authority

o

(2) AIR 1963 SC T779.
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to reconsider that order because in respect of some of the findings
but not all, it appears that there had been violation of the rules of
natural justice.” Surely, it was, within the competence and jurisdiction
of the authorities to prematurely retire the petitioner on the basis
of his confidential reports, particularly when the said reports
adversely commented upon his integrity. The ratio of the judgment
in Bidye Bhushan’s case (supra) was reiterated in State of U.P. vs.
Chandra Mohan Nigam (3) and followed by a Division Bench of
Kerala High Court in State of Kerala vs. P. Achuthan Nair (4) and
rightly so. - The first submission of learned counsel for the peti-
tioner is, thus, rejected. :

(6) Second contention of Mr. Kaushal that the impugned order
during the currehcy of suspension and proceedings initiated against
the petitioner by issuance of a charge-sheet would be vitiated on
the ground that the same is punitive, although in the facts and
circumstances of the case, is not required to be adjudicated upon,
but since the learned counsel appearing for the parties have addressed
arguments at considerable length, we propose to go into this issue.
Before, however, the matler proceeds.further on the point referred
to above, it requires to be mentioned that the positive case of the
respondents so pleaded in the written statement and canvassed at
the time of arguments is that the order of pre-mature retirement
was not on account of suspension of the petitioner and the allegations
that were made against him by virtue of the charge-sheet that was
submitted. During the course of arguments, learned Additional
Advocate-General produced before us the proceedings of the meeting
of the apex committee held on 19th "May, 1989 under the Chairman-
ship of Shri R. P. Ojha, TAS, Chief Secretary to Government, Punjab.
After mentioning the confidential reports for the years 1983-84,
1984-85 and 1987-88 it was recorded that the said adverse reports
were less than ten years old and that the committee was of the
opinion that the petitioner had a very bad record of service and he
may be retired immediately in the public interest. It shall, thus,
be seen that the order of compulsory retirement was passed exclu-
sively on the basis of confidential reports of the petitioner although
in the written statement, as referred to above, the plea raised is that
even the reports of the vigilance department were considered.

(7) The sole argument with regard to invalidity of the impugned
order at the time the petitioner was under suspension and depart-
mental proceedings against him with regard to allegations supported

(3) AIR 1977 S.C. 2411.
(4) 1977(2) SLR 720.
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from the charge-sheet were pending against him is that if the
services of the Government servant are terminated during such
suspension without any enquiry being held against him, such ter-
mination would amount to punishment attracting thereto the pro-
vision of Article 311 of the Constitution of India. Obviously, it is
the element of punishment which if attracted would suffer from the
vice of Article 311 of the Constitution of India. The facts of the
present case, however, wouid demonstrate that the impugned order
does not take notice of either the suspension or the allegations,
subject-matter of the charge-sheet, and so is the stand of the res-
pondents in the written statement. It is true that it is well within
the jurisdiction of the court to lift the veil and see as to whether
actually the impugned order has been passed on account of suspen-
sion or allegations, the subject-matiter of departmental proceedings,
but as an abstract proposition of law that the moment an order of
compulsory retirement is passed during pendency of departmental
proceedings, it would straightaway attract the provisions of Article
311 of the Constitution is, in our opinion, neither scund nor supported
by any binding precedent. In the case of suspension, all that the
Government does is that it temporarily stops the Government
servant from performing the duties of his office, which duties the
Government servant was performing on account of terms of the
contract of his service. The mere fact that the order of suspension
was passed or departmental proceedings were going on, in our view,
is not decisive for the question that neels to be determined. As
1eferred to above, what is decisive is whether the order is by way
of punishment. This element of punishment can be determined
where two tests as were laid down by the Supreme Court in Sham
Lal vs. State of U.P. (5) are satisfied. The two tests are as to
whether a charge or imputation against the public servant is made
the condition of exercise of power of relirement and as to whether
by compulsory retirement the officer is losing the benefit that he
has already earned as he does by dismissal or removal. The
impugned order in the present case, as fully discussed above, was
passed not on the basis of allegations, subject-matter of charge-sheet
against the petitioner. We do not see how merely because the
petitioner was under suspension and an enquiry was pending against
him at the time the impugned order was passed. the same would
amount to an oréar of punishment. A single judge of this Court
while dealing with an identical issue in J. M. Sharma vs. The State
of Haryana (6) held that “it is patent that to be in nublic employ-
ment is a right to hold it according to the rules. This right to hold

(5) AIR 1954 S.C. 369.
(6) 1981(1) SLR 554.
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is defeasible in accordance with the rules. If the rules give juris-
diction to the competent authority to compulsorily retire a public
servant and the said authority passes order of such compulsory
retirement in exercise of that jurisdiction, then unless it is shown
that the order is by way of punishinent, no fauit can be found with
the said order of retirement. Merely that a public servant has
‘been placed under suspension before the order of his compulsory
retirement is passed does not, to my mind, lead to the only inference
that it has been passed by way of punishmeni. Suspension as such,
as has been observed by their Lordships of the Supreme Court in
H. L. Mehra v. Union of India and others (7), does not in any
manner affect the relationship of master and servant. What the
Government as master does in such a case is merely to suspend the
Government servant from performing the duties of his office. It is
-only that the Government issues a direction forbidding the Govern-
ment servant from doing the work which he was required to do
under the terms of the contract of service at the same time keeping
in force the relationship of master and servant. Thus, the factum
of pendency of an enquiry or the continuance of the employee under
suspension when the order of hig retirement is passed, is not decisive
of the question that needs to be determined. What is decisive is
whether the order is by way of punishment ? For determining this
question, the Supreme Court laid down two tests as far back as in
‘the year 195: in Shyamlal vs. State of Uttar Pradesh and another (3)
and reiterated the same in a number of subsequent judgments. These
two tests are : (i) whether a charge or imputation against the officer
is .made the condition of the exercise of power of retirement and
(1) whether by compulsory retirement the officer is losing the
benefit that he had already earned as he does by dismissal or
removal. Applying these two tests to the impugned notice Annexure
P6, I do not find the same to suffer from either of these. It is
wholly innocuous so far as the question of imputation of any charge
or misconduct is concerned. It does not in any manner affect the
benefits which the petitioner has already earned and which have
necessarily to flow, such as pension etc. from his retirement. There-
fore, I do not see how, as has been maintained by the learned counsel
for the petitioner, that merely because the petitioner was under
auspension without anything more at the time when the impugned
notice Annexure P-6 for his compulsory retirement was served on
khim, the same would amount to an order of punishment. It is
the admitted case that but for the serving of the charge-sheet on

(7) 1974(2) SLR 107.
(8) AIR 1954 S.C. 369.
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him, no other step had been taken in the enquiry initiated against
him.”

(8) A Division Bench  of Patna High Court in “Nageshwar
Singh vs. State of Bihar and others” (9), likewise held that temporary
suspension of the relationship of master and servan: is on account
of the provisions contained in the contract of employment or the
statutes or the rules framed thereunder. It has nct the effect of
terminating the relationship of master and servant between the
employer and the employee and that even if the order of compuil-
sory retirement mentions that the officer is under suspension, it
would not per se show that the order of compulsory retirement  is
by way of punishment. It is well settled that suspension pending
enquiry or in contemplation of an enquiry is no punishment and
that being so, the mere fact that an officer under suspension is
compulsorily retired, in our view, would not cast any stigma so as
. to attract the provisions of Article 311 of the Constitution. In
“Union of India and another vs. Inderjit Rajput” (10), the Supréme
Court upheld the order of compulsory retirement on the basis of
adverse entries recorded in the confidential reports of the petitioner
of the said case from 1981 onwards. The fact that in between there
was also a punishment of withholding of three increments in 1981
as well as strictures passed by a Court against him in 1981 for his
conduct which he did not attempt to explain even to the depart-
mental authorities in spite of opportunities given for the purpose
was also taken into consideration. In addition, his intemperate
and unbecoming conduct with his superior officers giving rise to an
enquiry which was dropped only when the decision to retire him
compulsorily had been taken was also taken into consideration. The
facts of the aforesaid case clearly goes to show that the charge-sheet
dated 6th December, 1976 was served on Inderjit Rajput alleging
that he had used insolent and abusive language against a Lady
Assistant Collector, Central Excise and had also made false allega-
tions in his complaint against his superior officers using intemperate
and abusive language. The enquiry aforesaid was aimost complete
when it was decided to drop the same in view of the order of com-
pulsory retirement of Inderjit Rajput. Even though thg enguiry
was almost complete yet the same was not considered in “itgelf
enough to render the order of compulsory retirement to be vitiafced.
It is the cumulative effect of everything that was taken into 'cpn-
sideration and the order of premature retirement was held to - be

valid.

(9) 1976(1) S.L.R. 389.
(10) 1990(1) S.L.R. 144.
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(9) The counsel appearing for the petitioner, however has
endeavoured to persuade us to hold otherwise on the basis of
judgment of a single Judge of this Court in Shri HManohar Lal
Gupta vs. The State of Punjab” (11). The facts of the said case
would show that the petitioner therein was placed under suspension
with effect from 31st May, 1974, which was later followed by order
of compulsory retirement. While dealing with the matter, it was
held that the question whether the order of compulsory retirement
passed against the Government servant amounts to dismissal or
removal-from service so as to attract the provisions of Article 311
of the Constitution of India depends upon the nature and incidence
of the action resulting in such action which the court is clearly
competent to examine and that it is well settled that in dealing with
the matter as has been raised in the said case it is the substance.of
the order and not its mere form which is the 'deciding factor. It
is relevant to mention that the facts of the aforesaid case do not show
that but for the allegations made in the charge-sheet which followed
the suspension, there was something else also against the petitioner
of the said case and it is in that context that it was held that his
removal from service, in fact, was a punishment inflicted upon
.a delinquent employee and, therefore, alone it could not escape
attracting the provisions of Article 311 of the Constitution of India
by seeking to camaflouge it under the garb of an order of compul-
sory ~ retirement under the service rules. As has been observed
above, the court is well within its jurisdiction to litt the veil and
by so doing, if it is found that simply a short-cut of an enquiry
against the delinquent official/officer is the sole aim of compulsory
retirement, in that case it would attract the provisions of Article 311
but simply if a person is under suspension and departmental pro-
ceedings are pending against him it cannot be said as an axiem that
the same would always suffer from the vice of Article 311. The
aforesaid contention of the learned counsel for the petitioner, thus,
merits rejection. It requires to be mentioned that the decision in
J. M. Sharma’s case (supra) was not brought to the notice of the
learned single Judge deciding Manohar Lal Gupta’s case (supra),
otherwise the distinction that we have made would have been
specifically noticed although such a distinction is clearly spelt out.’
The counsel appearing for the petitioner contends that the judgment
in Manohar Lal Gupta’s case was affirmed in LPA No. 102 of 1985,
reported as 1989(2) SLR 45, but as held above, that would not make
.any difference as we do not find any conflict of opinion in the deci-
sions rendered in Manohar Lal Gupta’s case and J. M. Sharma’s
case. Besides the specific question called for scrutiny by the

(11) CWP 5777/75, decided on 23rd Nov. 1982.
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Division Bench was as to whether the petitioner, who was under
suspension on the date or notice of his compulsory retirement ana
as to when was the subsequent order dated 27th beptember, 1985,—
vide which he was compulsorily retired was passed. ‘Lhe legal
proposition whether the Government servant, who is unuer suspen-
sion, can be retired compulsorily or not was not argued by the
appellant.

(10) The only surviving controversy that requires to be adjudi-
cated upon is as to whether on the basis of confidential reports
adversely commenting upon the work, conduct and integrity oi the
petitioner, an order of compulsory retirement can be entailed and
as to whether the said reports can possibly be taken into account ior
either non-communication of the same or rejection of the representa-
tions sent against the said reports on the ground that the same were
barred by time as envisaged under the instructions. Also it has to
be decided as to whether the petitioner, in case the order of his
compulsory retirement is set aside, deserves to resume his duties by
quashing the order of suspension as well. The adverse reports are
as follows :—

Period and year. Remarkzs.

1983-84 His reputation and integrity wus
adversely commented upon.

1984-85 Adverse entry containing that
he did not enjoy good image in
public.

1.4.1986 to 31.3.1987 Average. (In para 9 of the
: written statement, the stand of
the respondents themselves is
that this average report was
not treated as adverse by the
Apex Committee and the
Government).

22.7.1987 to 31.3.1988 (1987-88) The overall performance of the
petitioner for the year 1987-88
was assessed “Good” but the
defect recorded in his report
was brought to his notice for
remedial action and in th@
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Period and year. Remarks.

column “Reputation for
honesty”, it was mentioned that
there were complaints against
his integrity.

15.10.1987 to 31.3.1988 (1987-85) The overall performance of ihe
petitioner was assessed as
“Average” and in the column of
defects that were noticed, it
was mentioned that he has not
been able to achieve the fixed
targets as there was short fall
in O.W’s to the extent of 31 per
cent and excess on repairs to the
extent of 87 per cent which
was unexplainable. It was also
mentioned that he sanctioned
estimates beyond his own com-
petency and for ‘items not
required. In the column of
reputation and integrity, it is
mentioned that in view of the

- fact that he sanctioned estimates
beyond his own competency and
for items not required as also
he had not made any serious
efforts to  expose corxrupt
officers/officials working under
his charge and rather induced
Xen Abohar to eommit financial
irregularities and huge amount
was spent on maintenance of
N.Hs. in the month of March on
items not required. he was not
having good reputation and
integrity.

(11) In so far as remarks for the year 1983-84 are concerned, the
case of the respondents is that it cannot be categorically denied that
the same were conveyed to the petitioner or not in asmuch as the
A.CR. for the said period was not available on the records.  The
inference of adverse remarks is, however, drawn from the contents
of writings of Secretary Punjab Mandi Board who while considering



426 LL.R. Punjab and Haryana (1993)1

the case 0? petitioner alongwith others made a mention with regard
to reputation and integrity of petitioner which was adverse in
nature. However, as stated above the respondents are unable to
anﬁnn as to whether the aforesaid report was conveyed to the peti-
tioner or not. 1In so far as the adverse remarks for the year 1984-85
are concerned, the same are stated to be conveyed to the petitioner
through registerd post,—vide demi-official letter dated September 24,
1985 although, as referred to above, the case of petitioner is that no
such report was received by him and had he received the same
there was no question for him not to file the representation against
the said remarks. . As regards the other two reperts, it is admitted
between the parties that the adverse reports were conveyed to the
petitioner and that the representation of the retitioner filed against
the aforesaid reports was rejected on the ground that the same was
beyond a period of three months as prescribed under the instructions.
(12) The case of the petitioner is that in so far as the reports
“which were uncommunicated, the same cannot be taken into con-
sideration as also that he was not conveyed adverse remarks con-
tained in his report for the year 1984-85 and that the representations
filed by hini against the last two reports were artitrarily rejected
on the ground of delay. He further contends that the reports that
came into being prior to his confirmation on the post of Superintend-
ing Engineer could not be taken into account as after confirmation
the effect of the same would, be washed out. The stond of the
respondents, on the other hand, is that it is the overall record of an
officer which requires to be considered for the purpose of compul-
sory retirement and no hard and fast rule can be made that the
reports pertaining to the period prior to confirmatisn, crossing of
efficiency bar or promotion would: be of no consequence in such
consideration. The facts of the case given above would reveal that
prior to the confirmation of the petitioner, there are two bad reports
against him and whereas with regard to the report for the year
1983-84, the respondents have not been able to place on record the -
report as such and have only chosen to draw inferences from the
remarks made by. the Secretary while considering the case of the
petitioner who was in the Punjab Mandi Board on deputation, the
report for the year 1984-85 is available and is said to have been
conveyed to the petitioner. In our considered view, the report for
the year 1983-84 cannot be considered as the rescondents have not
been able to show that the same was conveyed to the petitioner and
the said report is said to be based on the inferences drawn. It is
by now  well settled proposition of law that the adverse reports
which are not communicated -or if communicated, the representa-
tions if filed against the same have not been decided, the same cannot
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be taken into account for pre-maturely retiring a Government
employee. The adverse reports for the year 1984-85 is, however,
proved to have been conveyed but the contention of learned counsel
for the petitioner is that the same can also not be taken into account
as the same came into being prior to confirmation of petitioiaer on
the post of Superintending Engineer. For the afore-stated con-
tention, the learned counsel relies upon the decision rendered by
the Supreme Court in “Brij Mohan Singh Chopra v. State of Punjub,
(12). The facts of aforesaid case would show that Brij Mohan Singh
Chopra was promoted in the year 1968 to the post of Joint Director
(Industries) which post he continted to hold till he was prematurely
retired by Government order dated 19th March, 1980. The record of
Brij Mohan Singh Chopra had also been good but some adverse
entries of remote past were considered enough to retire him. The
same, as per the case of the respondent-State were for the years
1960-61, 1963-64, 1964-65, 1969-70, 1970-71, 1971-72, 1972-73 and 1975-76
The same indicated that the overall service record of the appellant
was bad and his integrity vas frequently challenged. The Supreme
Court while dealing with the case held that adverse entries prior
to the year 1968 when he was promoted could not be taken into
consideration. Therefore, the adverse entries for the years 1960-61,
1963-64 and 1964-65 could not legally be taken into consideration for
forming the requisite opinion for retiring Brij Mohan Singh Chopra
prematurely from service. It further held that it was by now
well settled that while considering the question of premature retire-
ment, it may be desirable to make. an overall assessment of the
Government servant’s record but while doing so, more value should
be attached to the confidential reports pertaining to the years
immediately preceding such consideration After considering
number of judgments on the point. the Supreme Court proceeded
to hold that it had consistently taken the view that old and stale
entries should not. be taken into account while considering the
question of premature retirement and instead the entries of recent
past of five to ten years should be considered in forming the requisite
opinion for retiring the Government emplovee. Tn para 8 of the
judgment, it is mentioned that on perusal of record for the last ten
years, it was revealed that Brij Mohan Singh Chopra w.as awarded
adverse remarks for the year 1971-72 and 1972-73 and for the rest
of the years, he was not awarded anv adverse remarks. On the
other hand, for the years 1974-75 and 1975-76, the reporting officer
rated him as a ‘very good’ officer although the reviewing officer’
treated him as “average”. In 1976-77, the reporting officer rated
him as a ‘good’ officer while the reviewing officer rated him as an

(12) AIR 1987 S.C. 948.
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‘average’. For the year 1977-78, 1978-79 and 1979-80, the reviewing
officer assessed his work and conduct ‘good’. During the last five
years of his service, the appellant had earned good entries which
were commendable in nature. Except the two entries awarded to
him for the years 1971-72, 1972-73 the appellant had not earned any
adverse entry reflecting upon his work and conduct and in none of
the entries, his integrity was doubted. So far as entries for the
year 1971-72 and 1972-73 were concerned, the contention of Brij
Mohan Singh Chopra was that even though he had filed representa-
tions in accordance with the rules against those entries, his repre-
sentations had not been considered or disposed of yet the appropriatie
authority had considered these entries against him. It is while
considering the aforesaid two entries that the Supreme Court
returned a finding that the same could not be taken into considera-
tion to form the requisite opinion. 1In paragraph 6 of the judg-
ment, guidelines issued by the State Government for the purpose of
premature retirement have also been mentioned and one of such
guidelines is that the remoteness of an adverse entry, the scrutiny
of the service record of the employee concerned such as crossing of
efficiency bar, confirmation and promotion to a higher post or any
other meritorious service rendered by the employee, would have
their relative importance. In ultimate analysis, it was held that
the entire service record of employee may be considered while
deciding the question of his premature retirement but if the service
record of the last ten years of his service does not indicate any
deficiency in his work and conduect it would be unjust and unreason-
able to retire him prematurely on the basis of entries which may
have been awarded to him prior to that -period. The aforesaid
judgment, thus does not advance the case of petitioner and it cannot
be said that adverse entries particularly with regard to integrity
recorded prior to confirmation would be totally meaningless and
these cannot be relied upon for forming the requisite opinion.
Whereas we are of the opinion that the overall record of an officer
has to be considered we are yet inclined to also hold that the fact
that the officer was confirmed, promoted or permitted to cross effi-
ciency bar have also be taken into account. A single Judge of
Rajasthan High Court in Kishan Chand Mathur vs. The State of
Rajasthan, (13) after considering the case law on the question came
to the conclusion that compulsory retirement was not a punishment
and the entire service record of the concerned employe has to be
scrutinised for the purpose of deciding the cuestion as to whether
he should be prematurely retired or not. It was further held that

(13) 1977(1) S.L.R. 609.
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adverse entries made in the service rolls of the petitioner were not
completely wiped out for all ‘purposes merely because the Depart-
mental Fromotion Committee, which met on July 19, 1972 approved
the petitioner tor appointment' as a regular officiating Assistant
Engineer in the Public Works Department  which post he was
already holding in a temporary capacity since September 11, 1959,
A Division Bench of this Court in Letters Patent Appeal No. 1319
of 1990 “Ihe’ State of Punjab and another versus Frithi  Singh
Monga”, atter considering the decision rendered by the Supreme
Court in Brij Mohan Singh Chopra’s case (supra) came to the
conclusion that it is the overall record of the person concerned
which is relevant for forming the requisite opinion. In ultimate
analysis, it was held that “the case of the respondent is totaily
different”. - His work - and conduct has been uniformally poor to
“Average” throughout his career coupled with 6 reports of doubtiul
integrity and, as such, to confine scrutiny to ten years alone would
not be proper. It would be anomalous {o lay down this as an inflexible
rule. It would also be a travesty of justice to ignore all adverse
entries of doubtful integrity starting from the 11th year backward.
No hard and fast rule can, therefore, be formulated”. In Brij
Mohan Singh Chopra’s case as well, two matters were decided by
the Hon’ble Supreme Court. The first point pertained to the order
of the Government dated August 4, 1978 wherein it was pointed out
that if there was a single entry describing the employee concerned
as a person of doubtful integrity that would justify the premature
retirement under the rules. In a recent judgment delivered by the
single Bench of this Court in “Chander Singh Negi v. State of
Punjab”, (14), it has been held that even a single entry casting
doubt on the integrity of the Government servant can be sufficient
to retire him prematurely. It is pertinent to mention here that
the observations of Supreme Court in Brij Mohan Singh Chopra’s
case (supra) were also taken into consideration for coming to the
conclusion aforesaid. It is significant to mention here that the
petitioner of the said case had only one entry which dubbed him
as a “corrupt official” whereas during his entire service record
spread over a period of 30 years, all the annual confidential reports
were from “Good” to “Outstanding”. In fact, the perusal of various
judgments that have been cited at the Bar, in our considered
opinion, clearly make out a distinction where the adverse remarks
are with regard to doubtful integrity. In “Union of India v. M. B.
Reddy and another (15), the Supreme Court itself has categorised
a person with doubtful integrity as a class apart to be dealt with

(14) 1990(2) S.L.R. 293.
(15) 1979(2) S.L.R. 792,
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in a manner different from other persons who are otherwise efficient
or lacking in the performance of their duties. lntegrity of officer
in question is itself an exceptional circumstance and he would
stay on entirely different footings.

(13) In view of the discussion made above, we have reached the
conclusion that it cannot be held that the moment a person is con-
firmed, all adverse entries prior to the date of confirmation would
be automatically wiped off, although we are also of the opinion that
the fact that the petitioner was confirmed should have been taken
notice of in forming the requisite opinion of premature retirement.

(14) In so far as adverse entries recorded in the confidential
report of the petitioner pertaining to the period from 22nd July, 1987
to 31st March, 1988 and 15th October, 1987 to 31st March, 1988 are
concerned, the pleadings of the parties manifest that adverse entries
were conveyed to the petitioner but the representations filed against
the said remarks were dismissed on the ground of delay. The first
point raised by the learned counsel for the petitioner with regard
to these entries as also the entry for the year 1984-85 which adversely
commented upon the honesty and integrity of the petitioner is that
if such reports were made the basis for forming the requisite opinion
that in itself would contravene Article 311 oi the Constitution and
unless and until a regular procedure cf inquiry was not exhausted,
the order would be by way of punishment. For the aforesaid
proposition, the learned counsel relies upon a decision of single
Judge of this Court in “V. D. Gaur versus State of Haryana (16).
This is how the matter has been dealt with in paragraph 12 of the
report :—

“There is another aspect of the matter. If an officer is comn-
pulsorily retired on the basis of his confidential report
according to which his integrity has been doubled, action
on the basis of such a report will be considered to be an
action by way of punishment. Supreme Court has taken
a similar view in Jarnail Singh v. State (17). In Jarnail
Singh’s case, the services of an ad hoc employee were ter-
minated on the basis of the adverse report regarding his
integrity and their Lordships of the Supreme Court held
that the impugned action was by way of punishment and
the services could not be terminated without following
the procedure laid down in Article 311 of the Consitution.

(16)' 1991(4) S.L.R. 132.
(17)-1986(2) U.J.S.C. 235 and AIR 1986 S.C. 1626.
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The petitioner’s case is on a better footing. He is a per-_
manent employee of the Government and his services
have been terminated by way of compulsory retirement on
the basis of a solitary report in which his integrity has
been doubted. This case, in my opinion, is fully covered
by the principles laid down by the Suypreme Court in
Jarnail Singh’s case (supra). As the report for the year
1984-85 is the sole basis for the compulsory retirement of
the petitioner, no such action could be taken without
following the mandatory procedure laid down in Article
311(2) of the Constitution of India. Admittedly, no such
procedure was followed in the present case and therefore,
the order of compulsory retirement of the petitioner was
passed in clear contravention of the provisions of Article
311(2)”.

(15) Reading of the aforesaid para would manifest that {or
arriving at the conclusion that if an officer is compulsorily retired
on the basis of his confidential report according to which his inte-
grity has béen doubted, action on the basis of such a report would be
considered to be an action by way of punishment, the sole reliance
is upon the view said to be taken in “Jaranail Singh v. State”
1986(2) U.J.S.C. 235. - We have gone through the judgment in
Jarnail Singh’s case (supra). The facts of the said case were that
the appellants were ‘appointed on ad hoc basis as Supervisors on
various dates between December 1976 to November 1977 through
Employment Exchange upto the date till the regular candidates to
be recommended by the Board were to make place for the regular
employees as also that their services can be dispensed with any
time without any notice or reason. The Government of Punjab
in order to regularise the services of all the ad hoc employees who
had completed the minimum period of one year service on Septem-
ber, 1980 examined their records.  This regularisation was required .
to be done in view of some circular letter issued in that behalf and
while so considering the case of regularisation, the services of the
petitioner in the said case were terminated. The crucial question
that came to be decided was as to whether the impugned order of
termination of services of the petitioners could be deemed to be an
innocuous order of termination simpliciter according to the terms
and conditions of the services without attaching any stigma to any
of the petitioners or it is one in substance and in fact an order of
termination by way of punishment based on misconduct and made in
violation of the procedure prescribed by Article 311(2) of the
Constltutlon of India. It is significant to note that when order of
fermination is challenged as casting stigma on the service career ‘the
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Court can lifi the veil in order to find out the . real basis of the
impugned ovder even though on the tace of it the order in question
appears 10 ope innocuous. The Supreme Court after so observing
did liit the veil and iound that the orders were in fact passed on the
ground of mis-conduct at the back of petitioners. The serious
ailegations of misconduct against the petitioners and adverse entries
in their service record were taken into consideration by the Depart-
mental Selection Committee without giving them an opportunity of
hearing and without {ollowing the procedure prescribed by
Article 311(2) of the Constitution of India. It is in the aforesaid
facts that the orders of their termination were quashed. The afore-
said judgment nowhere holds that where an order of compulsory
retirement is passed which, we have already observed, cannot be
considered to be an order entailing punishment and the same is on
the basis of reports adversely commenting upon the integrity of
the officer /official concerned would, in itself be stigmatic. With
utmost respect to the learned Judge deciding V. D. Gaur’s | case
(supraj, we are unable to concur. Based upon the same very
judgment, i.e. Jarnail Singh and other’s case (supra), the learned
counsel for the petitioner also contends that the allegations of doubt-
ful integrity should have been supported by reasons and the material
on which the same came to be recorded cught to have been diselosed.
The consequence of non-disclosure of reasons as also the material
on which the same were based amount to denial of opportunity,
thus, violating the principles of natural justice, contends the counsel.
It is true that such a finding has been returned in V. D. Gaur’s case
(supra). For arriving at the aforesaid conclusion, the learned
single Judge was commenting upon the provisions of para 4 of the
Consolidated instructions governing the field wherein it was contained
that the purpose of writing the annual report is to give guidance
to the officer so that they may remove their defects. The instruc-
tions were held to be mandatory. Further as a general principle,
also it was held that non-disclosure of material as also the reasoas
would amount to denial of an opportunity to represent against the
reports. The counsel appearing for the petitioner, in the present
case, as well relies upon the instructions issued from time to time
dealing with recording of annual confidential repert. Vide circular
letter dated 18th November, 1967, instructions were issued as to
what a report has to contain and mentioned that the compla.mts,
if any, without sifting the truth thereof, should be avoided and the
assessment be made on the basis of personal knowledge. It also
contains that slight defects need not find mention in the annualA
confidential reports and these may be pointed out Jerbally by way
of advice and guidance. Dealing with the repert regardm mte-».
grity, the Punjab Government,—vide c1rcu1ar letter No. 2334~ 1-604.
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/ 1.5708, dated 3rd May, 1960 as also circular No. 3778-SII(1)-71/17239,
dated 5th July, 1971 has mentioned as under :—

“The integrity of the Government employees, being of greatest
importance, needs a special mention in the confidential
reports. It should be clearly stated if the oificer/official
is suspected of corruption or is believed to be.corrupt and
this opinion should generally be fortified by reascns,:
which may be in the posession of the reporting officer.
Any ill-considered remarks in this respect may do a lot
of bharm to the officer/official reported upon. The
reporting officers should give a definite, frank and honest
opinion on the integrity of their subordinates in il
column “Defects, if any” or elsewhere. The practice of
making non-committal/ill-considered remarks in this
regard should be discouraged. Reporting officers
should give a definite opinion on the integrity of
their subordinates and avoid remarks like “nc com-
plaints”. Further, instances have come to the notice of
Government in which even though, officers/officials
reported upon were proceeced against for serious forms
of corruption their confidential reports for the same
periods certified their integrity to be gosd. Tt is fell that
contradietions of this type arise only because reporting
officers fail in their duty tc make entries in the column
relating to integrity, forth-rightly and withriit hesitation.
In case an officer/official has been giver a gnod report of
integrity which is later proved to be wronsg. the reperting
officer will run the risk of earning Government displeasure.
Ordinarily, the inference would be that either he did not
exercise proper supervision or he was in dishonest collusion
with his subordinate. The intention of Government is
that the truth about subordinates should be lnown to
reporting officers and appreciation or commend:tion on
the basis of generally good work done over a period of
time. Their remarks in respect of generally good worl
done by subordinates should approoriately be recorded in
annual confidential reports.”

The Punjab Government,—wvide the same circular i.e., dated 3rd
May, 1960 also mentioned the procedure which is required to be
followed for communicating adverse remarks. The relevant instruc-
tions are quoted below :—

“41, Adverse remarks in all cases are to be communicated so
that the employee concerned should get an opportunity to
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while assessing the work and conduct of the subordinate officer based
on his personal supervision or contact. It will indeed be difficult,
if not impossible, to prove by positive evidence that a particular
officer is dishonest but those who have had the opportunity to watch
the performance of the said officer in close quarters to know the
nature and character not only of his performance but also of the
reputation that such officer enjoys. The recording of annual con-
fidential report being, therefore, a matter of subjective satisfaction
- of the concerned officer in the very nature of things the correctness

thereof could not be gone into by a civil Court. “Based upon the
aforesaid findings, a single Judge of this Court in “Head Constable

Amarjit Singh versus Deputy Inspector General of Police, Patiala
Range, Paticla and others” (19), held that the “whole
process is non-statutory and administrative in nature, violation where-
of is not justiciable. The breach of the administrative instruétions
which aré in the nature of guidelines for the internal consumpticn by
the officers at the time of recording of annual confidential reports and
expunction of adverse remarks ete. do not confer upon the officer con-
cerned a right to challenge in the Court of Law”. For arriving at the
aforesaid conclusion, the learned single Judge also relied on the
decision rendered by a Division Bench of this Ceourt in “A. R. Darshi

v. State of Punjab”, C.W.P. No. 102 of 1987. It appears that the afore-
said decisions were not brought tc the notice of the learned Judge

deciding “V. D. Gaur’s case”. With utmost respect, we are unable to

concur with the view taken by the single Judge in V. D. Gaur’s case.
We rather hold that the decision rendered in “State of Punjab v.

Janak Raj Jain”, (supra) “A. R. Darshi v. State of Punjab” (20), and
“Head Constable Amarjit Singh versus Deputy Inspector General of
Police, Patiale Range. Paticla and others” (supra), depict correct enu-
ciation of law. ‘

(16) The facts of this case also show that no material prejudice
was caused to the petitioner in not supplying him with the material
on which the adverse confidential reports came tc be recorded. The
representation Annexure P-10 filed by the petitioner against the
adverse reports for the period 15th October, 1987 to 31st March, 1988
and 22nd July, 1987 to 31st March, 1988 although described by him
to be interim representation is exhaustive and deals with all the
aspects of the case. The varicus remarks contaired in the two con-
fidential reports were dealt with vis-a-vis facts on which the said

" reports came into being. In viéw of facts and circumstances fully
detailed above, we do find that the petitioner was ‘ir_l any manner

(19) 1989(5) S.L.R. 169.
(20) C.W.P. No. 102 of 1987, decided on October 27, 1988.
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prejudiced on account of non-supplying him the material on the basis
of which the adverse reports came to be recorded.

(17) The learned counsel for the petitioner also contends that
there was absolutely ne justification for the respondent to reject the
Tepresentations filed by him against the adverse remarks for the
period 22nd July, 1987 to 31lst March, 1988 and 15th October, 1987
to 3lst March, 1988 oh the basis of delay. On facts, the learned
counsel contends that the representations were not in fact beyond the
period of three months prescribed under the instructions quoted in
the earlier part of this judgment and in any case even if there was
some delay, it could not be attributed to the petiticner. He further
contends that the instructions containing period in which the repre-
sentations can be filed cannot partake the character of limitation
provided in a statute like law of limitation. Ile further contends
that even if there was delay and the limitation as prescribed in
instructions was to be strictly construed, there was sufficient justi-
fication pleaded and proved on the records to condone such delay
This contention of learned counsel has considerable force. It is
proved on the records of the case that,—vide letter dated November 3.
1988 (Annexure P-14), the petitioner requested thaf the material ¢n
~ the basis of which adverse remarks had been recorded may be
supplied to him and in turn he was informed that in this connection
he should get direct information from the Chief Engineer Patiaia.
On receipt of the letter aforesaid, the petitioner addressed a letter to
the Chief Engineer on November 10, 1983 requesting him to supply
the requisite information. Copy of this letter has been placed on
the record as Annexure P-15. When nothing was heard in this
connection, the petitioner again addressed a letter to the Government
on December 20, 1988 reiterating his request. A copy of this letter
as well has been placed on the records as Annexure P-16. The peti-
tioner once again requested to supply him the material on the kasis
of which adverse remarks were recorded aganst him,—vide letter
dated February 13, 1989 and the petitioner in reply to the aforesaid
letter was again informed that he should approach the Chief Engineer.
It is only on January 4, 1989 that he was finally told that the relevant
material could not be supplied. The petitioner besides filing Civil
Writ Petition No. 623 of 1989 alsc then filed his rerepsentation on
March 30, 1989. It is not disputed by the respondents that if the
limitation of three months is calculated from the date of refusal to
supply the material, the representation was within time as also that
even if the terminus-a-qua is considered from the date when the
adverse remarks were conveyed to the petitioner, the same was
beyond the period of three months only by few days. The purpose of
regulating a time limit as spelled out from the instructions which
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have been relied upon by the respondents themselves would show
that it is dangerous to allow oliiers to go on puttmyg up réprésénia-
tions whenever they think the situation tavourable to tnem is avéil-
able as also that post tacto attempts to clean up the personai files
have to be resisted. T'he present was not a case oL the xina where
on account ot change ol Government or the administration, the
_petitioner was trying to take any advantage. Further, the titne limit
prescribed under the instructions is not such which cannot be extended
or condoned, in any circumstances whatsoever. It is not the kind of
limitation that normally governs filing of proceedings by way of
suits, applications and other petitions for which limitation is pres-
cribed under the law of limitation. Even under the law of limitation,
there are various provisions on account or which time limit pres-
cribéd has necessarily to be condoned or extended. The facts of ‘he
present case would go to show that the respondents themselyes
exhausted a considerable period of three months by finally disposing
of the representations oi the petitioner with regard to sypply of
matérial on which adverse remarks conveyed to him were recordet.
That in itself was enough for the respondents to condone thé delay,
if any and decide his representations on merits instead of dismissirg
the same on the ground of limitation. In the circumstances afore-
said, we have no choice but for to hold that the representations of
the petitioner against the adverse remarks for the period 22f1d July,
1987 to 31st March, 1988 and 15th October, 1987 to 31st Marehk, 1988
were wrongly rejected. We have already held that the report for
the year 1983-84 having not been conveyed to the petitioner eould not
be taken into account for forming the requisite opinion with regard
to compulsory retirement of the petitioner. We have also held that
the report for the year 1984-85 which was conveyed to the petitioner
and against which no representations have been filed could be eon-
sidered but the same had to be considered after taking into consider-
ation the fact that the petitioner had been confirmed thereafter.

(18) The learned counsel appearing for the respondents has cited
a number of judgments like “Union of India v. Col. J. N. Sinha and
anotker” (21), “R. L. Butail v. Union of India and another” (22),
“N. V. Puttabhatte v. The State of Mysore and another” (23) and
«C. D. Ailawadi versus Union of India end others” (24), to contend
that the right conferred on the appropriate authority to give premature
retirement is absolute one and the same can be exercised subject to

(21) 1971(1) S.C.R. 791.
(22) 1971(1) S.C.R. 55.

(23) 1973(1) S.C.R. 304.
(24) 1990(4) S.L.R. 224.
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the conditions mentioned in the rule, one of which is that the con-
cerned authority must be of the opinion that it is in public interest
to do so and that the authority bona fide forms that opinion, the
correctness of that opinion cannot be challenged before the Courts.
However, it will be seen from the reading of atoresaid judgments
alone that it is always open to the aggrieved party to contend that
the requisite opinion had not been formed for the decision is based on
collateral grounds or that it is an arbitrary decision. The decision
to prematurely retire the petitioner as noticed from the -discussion
made above is based upon the confidential reports and the report
of the Vigilance Department. In seo far as the report of Vigilance
Department is concerned, as already observed above, the same cannot
be considered. The only surviving grounds on which the action is
sought to be defended are the confidential record of the petitioner.
As noticed above, the report for the year 1983-84 could not be con-
sidered as alsc that report for the year 1984-85 was considered with-
out considering the fact that the petitioner had been confirmed there-
after as also that the representations filed by the petitioner against
the adverse remarks for the period 22nd July, 1987 to 31st March, 1988
and 15th October, 1987 to 31st March, 1988 were wrongly rejected.
The impugned order, in our view, is thus arbitrary and, therefore,
deserves to be quashed and as such is quashed. It is, however, made
clear that the respondents shall not be precluded from re-censidering
the matter on the basis of the principles enunciated above.

(19) Dealing with the last contention of the learned counsel for
the petitioner that the order of suspension (Annexure P-2) deserves
to be quashed con setting aside of the order of pre-mature retirement.
Suffice it to say that the enquiry that was initiated against the
petitioner does not appear to have made any progress. The
petitioner could be under suspension only if the enquiry is pending
against him or the same is contemplated and inasmuch as the enquiry
did not proceed after the order of pre-mature retirement, the petitioner
deserves to assume his duties. It shall, however be open to the
Government to decide the question afresh and place the petitioner
under suspension in case it feels desirability of proceeding against
the petitioner. The order of suspension ceased to operate on com-
pulsory retirement of the petitioner and cannot be automatically
revived on setting aside the said order. However, as observed earlier,
it shall be open to the Government to decide the matter afresh.

(20) In view of the observations made above, this petition is
allowed and :

(a) the order of premature retirement dated September 25,
1989 (Annexure P-1) is quashed and the petitioner is
ordered tc be re-instated with all consequential benefits;
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(b) the respondents, however, are not debarred from re-con-

sidering the matter in the light of the principles fully
detailed above; and

(c) on the question of suspension, it shall be open to the
‘ Govern_ment to decide the matter afresh.

(21) In view of peculiar circumstances of the case, there shall
be no order as to costs.

S.C.K.

(FULL BENCH)
Before : S. S. Sodhi, R. S. Mongia & N. K. Sodhi, JJ.

DARSHAN SINGH,—Petitioner.

versus
THE STATE OF PUNJAB AND ANOTHER,—Respondents.

Civil Writ Petition No. 4268 of 1987
24th February, 1992.

Constitution of India, 1950—Art. 226—Punjab Recruitment of
Ex-serviceman Rules, 1982—RI. 4, provisc—Benefit of job reservation
for dependants of ex-serviceman—RI. 4 grantirg such concession to
‘one dependant child of ex-serviceman’—Interpretation of—Expres-
sion ‘ex-serviceman’ includes both living and dead—Benefit extends
to dependants of all ex-servicemen. '

Held, that there can be no manner of doubt that if seen in its
true and proper context the purpose and rationale for the proviso
to rule 4 of the Rules was to extend the benefit of reservation to the
dependants of all ex-servicemen, whether deceased or living.
The words used in 'the proviso are “dependant children of Ex-
servicemen”, in other words, the proviso does not contain words
expressly excluding dependant-children of deceased-ex-servicemen.
Absurdity in the language of statute cannct be imputed to the
Legislature.

(Paras 8 & 9)

Held further, that we cannot, therefore, accept as correct the
view expressed in Dr. Gajinder Kumar Diwan’s case that the benefit
of reservation for dependants of Ex-servicemen is confined only to
dependants of living Ex-servicemen. The benefit of reservation
under the Rules extends to dependants of all Ex-servicemen whether



